AUTHORIZED SOFTWARE DISTRIBUTOR AGREEMENT

This Authorized DISTRIBUTOR Agreement (the “Agreement”) is entered into this
(“Effective Date”) by and between XXXXX Software Inc., a Delaware
corporation with its principal office located at XXXXXXXXX, USA (“Supplier”’), and YYYYYY,
a Japanese corporation with its principal offices at YYYYYY, Japan (“DISTRIBUTOR”).
Supplier and DISTRIBUTOR are each a “Party” and collectively, the “Parties”.

RECITALS

WHEREAS, Supplier is engaged in the development and sale of certain Licensed Products
(as defined below), and in providing related services;

WHEREAS, DISTRIBUTOR possesses the skill and experience necessary to promote and
solicit orders for such Licensed Products, and to solicit orders for related services; and
WHEREAS, Supplier is willing to appoint DISTRIBUTOR and DISTRIBUTOR is willing to
accept such appointment as a non-exclusive DISTRIBUTOR for the Licensed Products in the
Territory (defined below) subject to the terms and conditions of this Agreement.

NOW THEREFORE, the Parties agree as follows:

1. DEFINITIONS

Whenever used in this Agreement, the following words and phrases shall have the meanings

ascribed below:

1.1. “Confidential Information” means any and all information disclosed by either Party (the
“Disclosing Party”) to the other (the “Receiving Party”), which is marked “confidential”
or “proprietary” or which should reasonably be understood by the Receiving Party to be
confidential or proprietary, including, but not limited to, the terms and conditions of
this Agreement, customer information, and any information that relates to business
plans, services, marketing or finances, research, product plans, products, developments,
inventions, processes, designs, drawings, engineering, formulae, markets, software
(including source and object code), hardware configuration, computer programs, and
algorithms of the Disclosing Party.

1.2.  “Customer(s)” means an end user and purchaser of the Licensed Product from
DISTRIBUTOR.

1.3.  “Documentation” means such manuals and other standard end-user and technical
documentation that Supplier ordinarily makes available with a Licensed Product,
including amendments and revisions thereto, and any training materials.

1.4. “EULA” means an enforceable agreement between Supplier and the Customer that
contains substantially the same protection of Supplier’s rights and defenses as this
Agreement and Supplier’s standard Software End User Subscription Agreement.

1.5.  “DISTRIBUTOR Services” means DISTRIBUTOR’s cloud storage, compute, content
delivery services, and other cloud-related products or services as DISTRIBUTOR may
from time to time provide to its customers, together with all related support, training
and other communications with users thereof. Such services may be accessible to
anyone with an Internet connection, and registration, feature activation/deactivation
and other account maintenance may be through an automated Web user interface (UI)
or by other means.

1.6.  “Intellectual Property Rights” means any intellectual property or proprietary rights,
including but not limited to copyright rights, moral rights, trademarks (including
logos, slogans, trade names, service marks), patent rights (including patent
applications and disclosures), know-how, inventions, rights of priority, and trade
secret rights, recognized in any country or jurisdiction in the world.

1.7.  “Licensed Product” means Supplier’s software program(s), in object code only, listed
and described on the then current Distributor Pricelist or otherwise licensed to
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DISTRIBUTOR by Supplier under this Agreement and associated Documentation.
Licensed Products will also include new versions, upgrades, updates, maintenance
fixes, replacement products, and localized Versions to which DISTRIBUTOR may be
entitled as further described in this Agreement.

“List Price” means the then-current list prices quoted by Supplier to its customers in
general for the purchase of Licensed Products. Supplier’s List Prices as of the
Effective Date are set forth in the then current Distributor Pricelist.

“Maintenance and Support” means the technical support and software maintenance
terms and Documentation for the Licensed Product that Supplier is required to
provide directly to a Customer as specified in Section 5 of this Agreement.

“Open Source” means any software where the license for that software provides, as a
condition or covenant of use, modification, or distribution of the software that such
software or other software derived from such software (i) be redistributable at no
charge, (ii) be licensable to third parties and allow redistribution of the software and
making or distributing derivative works of the software; or (iii) be distributed or
otherwise disclosed or made available in source code form.

“Purchase Order” means a written (electronic, hardcopy or fax) purchase order issued
by DISTRIBUTOR to Supplier referencing this Agreement.

“Sale” of or “Selling” Licensed Product(s) shall mean only the granting of a license to
use such Licensed Product(s). Similarly, any references in this Agreement to the
“purchase” of Licensed Product(s) shall mean only the obtaining of a license to use
such Licensed Product(s).

“Reseller” means a third party that is part of DISTRIBUTOR’s authorized channel of
distribution for the purchase and resale of Licensed Products in accordance with and
subject to the terms and conditions of this Agreement or the Supplier’s partner
program.

“Territory” means the specified country(ies) or state(s) (as listed in Exhibit A attached
hereto) in which DISTRIBUTOR is licensed to distribute the Licensed Products, in
accordance with the terms and conditions of this Agreement. DISTRIBUTOR shall
not distribute the Licensed Products in any geographic areas outside the Territory,
directly or indirectly, unless the Parties amend Exhibit A.

“Third Party Technology” means any software component, program, source code, or
other technology obtained by Supplier from a third party, that includes software
licensed from a third party or subject to a third party license (including, without
limitation, Open Source or freeware license).

“Third Party Service Provider” means a third party authorized by DISTRIBUTOR to
provide consulting, integration, support or other services related to the
DISTRIBUTOR Services to a Customer, including but not limited to service,
installation or integration of the Licensed Products with software or hardware
products at DISTRIBUTOR’s, Customer’s, or a Third Party Service Provider’s location.
“Trademarks” means all trade names, trademarks, service marks, logos, designs,
trade dress and other brand designations that Supplier uses in connection with the
Licensed Products.

RIGHTS GRANTED

License Grant. Supplier grants DISTRIBUTOR a non-exclusive license to sell, offer to
sell, or sublicense, as applicable, display, distribute, demonstrate, market, perform,
and promote Licensed Products to Customers in the Territory for such Customer’s use
with DISTRIBUTOR Services, and to use the Supplier Trademarks in connection with
such activities to the extent provided in Section 2.14. Supplier thus hereby appoints
DISTRIBUTOR as a non-exclusive DISTRIBUTOR for the Licensed Products in the
Territory, and DISTRIBUTOR hereby accepts such appointment. DISTRIBUTOR
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2.8.

agrees to distribute Products only with all Documentation and packaging intact and
as supplied by Supplier.

Use of Customer Licensed Product. Supplier hereby grants to DISTRIBUTOR, and
DISTRIBUTOR’s Third Party Service Providers and Sub-DISTRIBUTORs as
applicable, a non-exclusive, and, to the extent provided in Section 10.4, irrevocable
and perpetual, license to use, import, display and perform the Licensed Products
licensed by a Customer when providing DISTRIBUTOR Services, consulting,
integration, support or other services to such Customer, including installation or
integration of the Licensed Products with software or hardware products at
DISTRIBUTOR’s, Customer’s, or a Third Party Service Provider’s location.

License for Demonstration Purposes. Supplier hereby grants to DISTRIBUTOR and
DISTRIBUTOR Sub-DISTRIBUTORS a non-exclusive license, in the Territory, at no
charge to DISTRIBUTOR, to use, copy, display, and perform the Licensed Products
and Documentation to provide pre-sales consulting services to DISTRIBUTOR
customers, including demonstrations of the Licensed Products to prospective
customers and in DISTRIBUTOR’s solution centers. DISTRIBUTOR may allow
prospective customers to use, display and perform the Licensed Products at the
prospective customer’s site for non-production purposes as part of the evaluation
process. All evaluation data and analyses relating to the Licensed Products shall be
treated as confidential information.

License for Evaluation and Design Purposes. Supplier hereby grants to
DISTRIBUTOR, and to DISTRIBUTOR’s Third Party Service Providers, a non-
exclusive license, at no additional charge, to use, copy, display and perform the
Licensed Products, including beta test versions of the Licensed Products, for the
purpose of (i) evaluating the features and functionality of the Licensed Products;

(i) performing interoperability testing; (iii) developing software that is designed

to operate in conjunction with the Licensed Products; and (iv) developing and
implementing Customer solutions. All evaluation data and analyses relating to

the Licensed Products shall be treated as confidential information.

License for Marketing Purposes. Supplier hereby grants to DISTRIBUTOR and

to Sub-DISTRIBUTORSs a non-exclusive license, in the Territory, at no charge to
DISTRIBUTOR, to copy, display, perform, and distribute screen displays and
packaging of the Licensed Products and Documentation and to copy, display,
perform, distribute, import and modify such images solely in connection with
DISTRIBUTOR’s marketing, support and training efforts under this Agreement.
License to Training Materials. Supplier hereby grants to DISTRIBUTOR and to
DISTRIBUTOR third-party service providers, a non-exclusive license, in the
Territory, at no charge to DISTRIBUTOR, to use, import, distribute, copy,
perform, and display the training materials for DISTRIBUTOR’s internal use and

to provide Licensed Product training to Customers and potential customers.

No Third Party License Obligations. Supplier will identify in Exhibit A any Third
Party Technology contained in each Licensed Product and the corresponding third
party licenses for purposes of DISTRIBUTOR internal review. To the extent any Third
Party Technology is contained in a Licensed Product, Supplier agrees that it has
complied and will continue to comply with the third party licenses for such Third Party
Technology in each such Licensed Product, and that DISTRIBUTOR’s distribution
and sale of such Licensed Product, as provided by Supplier, will not be in conflict with
any third party license requirements and will satisfy all conditions on use,
modification or distribution of such Third Party Technology without the need for any
additional, unanticipated action or license fees on DISTRIBUTOR’s part.
Appointment of Resellers. DISTRIBUTOR may appoint one or more Resellers located
in the Territory to market and distribute Licensed Products only to Customers in the
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3.2.

3.3.

Territory. Each Reseller appointed by DISTRIBUTOR, and each Third Party Service
Provider appointed by DISTRIBUTOR, must enter into a written agreement with
DISTRIBUTOR that provides substantially similar protection of Supplier’s title,
rights and defenses as this Agreement, and obligates such Reseller or Third Party
Service Provider to comply with the terms of its respective agreement. All references
to obligations, conditions, restrictions, warranties and indemnities of DISTRIBUTOR
in this Agreement shall be deemed to apply to DISTRIBUTOR and to each Reseller or
Third Party Service Provider, jointly and severally, as applicable.

Restrictions. DISTRIBUTOR shall not, except as provided herein or with the express
prior written consent of Supplier, distribute or provide the Licensed Product(s) to any
third party other than a Reseller or a Third Party Service Provider. Except as
otherwise allowable by law, DISTRIBUTOR agrees not to decompile, disassemble, or
otherwise seek to reduce the object code of the Licensed Product to its source code
form.

DISTRIBUTOR’s Expenses. DISTRIBUTOR shall be solely responsible for any costs
and expenses it incurs in connection with its performance under this Agreement,
including but not limited to, all its advertising, marketing, promoting and distributing
the Licensed Products in the Territory.

Location in the Territory. For distribution or sale of a Licensed Product to be
permitted within the Territory for the purposes of this Agreement, the Customer must
(a) receive shipment of the Licensed Product at a location within the Territory or (b)
download or install the Licensed Product at a location within the Territory.
Non-Exclusivity. Supplier retains the right to market and distribute the Licensed
Products in the Territory directly or through any person or entity on any terms
deemed desirable by Supplier at its sole discretion.

Trademarks. Neither Party is granted any right or interest to the Trademarks of the
other Party. Neither Party may use the other’s Trademarks without the prior written
consent of the other Party. Notwithstanding the foregoing, Supplier agrees that
DISTRIBUTOR may, in its discretion, and at no charge use: (i) the Supplier’s name,
(ii) the Licensed Product name and (iii) the Trademarks in identification of the
Licensed Products offered to a Customer and as part of DISTRIBUTOR’s promotional,
marketing and sales related activities, at all times protecting any existing copyrights,
trademarks or other markings affixed to the Licensed Products, all such use inuring
to the benefit of Supplier and not creating any rights of ownership in DISTRIBUTOR.

TRANSFER OBLIGATIONS.

Licensed Product Distribution. To the extent DISTRIBUTOR distributes a Licensed
Product, DISTRIBUTOR’s sole responsibility with respect to the distribution rights
granted herein shall be to distribute the Licensed Product in the form supplied by
Supplier.

Shrink-wrap or Click-wrap License Agreements. Supplier acknowledges it has sole
responsibility for including a shrink-wrap or click-wrap software license agreement
with the Licensed Products. DISTRIBUTOR shall have no responsibility or liability
with respect to the sufficiency of, or enforcement of, Supplier’s shrink-wrap or click-
wrap software license agreement or any Maintenance and Support agreement with
the Customer. Supplier will notify DISTRIBUTOR promptly of any changes to its
shrink-wrap or click-wrap software license terms and provide a copy thereof to
DISTRIBUTOR. However, Supplier retains sole responsibility for including such
updated license terms with the Licensed Products.

Customer Executed License Agreements. If Supplier requires Customer to sign an end
user license agreement, such end user license agreement shall be executed by and
between Customer and Supplier. Supplier is responsible for ensuring that end user
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4.4.

4.5.

4.6.

license agreements are signed and in place prior to Supplier’s delivery of the Licensed
Product either to Customer or to DISTRIBUTOR for delivery to Customer. Supplier
will notify DISTRIBUTOR in writing when the end user license agreement for a
Customer has been executed and the Licensed Product is ready to ship. Supplier is
responsible for conducting, on a timely basis, any and all negotiations on the terms of
Supplier’s end user license agreement directly with Customer. DISTRIBUTOR will
direct comments or questions regarding the end user license agreement to Supplier.

TERMS OF PURCHASE AND SHIPMENT OF PRODUCTS

Basis of Compensation. Charges, prices, and fees (“Charges”) and discounts, if any,
for Licensed Products and/or Maintenance and Support provided hereunder shall be
determined as specified in Exhibit B, in a statement of work or in a Purchase Order.
The Charges are inclusive of all fees of Supplier, costs of operation, fringe benefits
attributable to payroll, overhead, profit, social charges and all non Recoverable Taxes
incurred by the Supplier in the provision of Licensed Products and/or Maintenance
and Support hereunder.

Change in List Prices. Supplier may, at any time during the term of this Agreement,
increase or decrease its List Prices for the Software by providing DISTRIBUTOR with
at least thirty (30) days’ prior written notice. Such List Price changes shall not apply
to orders submitted prior to the effective date of the List Price change, but rather only
to orders submitted after the effective date of the List Price change.

Withholding Taxes. Any withholding tax lawfully levied by the relevant tax
authorities on any amount due to Supplier under this Agreement shall be borne by
Supplier. When DISTRIBUTOR pays any such tax and deducts it from the payments
of the Charges to Supplier, DISTRIBUTOR shall, without delay, send to Supplier the
official certificate of such tax payment.

Invoice Submission. No invoice can be dated prior to the date Licensed Products are
delivered to DISTRIBUTOR or a Customer. Supplier agrees to invoice DISTRIBUTOR
within thirty (30) days after it has the right to invoice under the terms of the
Agreement. Each invoice will be submitted to the address set forth in the Purchase
Order or as otherwise instructed by DISTRIBUTOR when electronic invoicing applies.
Payvment Terms. All invoices provided to DISTRIBUTOR related to the purchase of
Licensed Products and/or related services will be accumulated for a period from the
162 day of a calendar month to the 15% day of the following calendar month
(“Accumulation Period”). DISTRIBUTOR will initiate payment for conforming
invoices, collected during the Accumulation Period, on the first business day of the
month nearest to forty-five (45) days following the end of the Accumulation Period.
Any prompt payment discount will be calculated from the date a conforming invoice
is received by DISTRIBUTOR. Payment will be in U.S. currency unless otherwise
stated. All payments are non-refundable. Payment will not constitute acceptance of
Products and/or Services or impair DISTRIBUTOR’s right to inspect. Acceptance shall
be when DISTRIBUTOR deems the Licensed Products and/or Services to meet its
specified criteria (“Acceptance”).

Invoice Requirements. Regardless of the method used to transmit an invoice to the
DISTRIBUTOR designated recipient, a conforming invoice minimally includes: (i)
Supplier’s name and invoice date, (i) the specific Purchase Order number if applicable,
(iii) description including serial number as applicable, price, and quantity of the
Licensed Products or Services actually delivered or rendered, (iv) credits Gf applicable),
(v) name (where applicable), title, phone number, and complete mailing address and
remit address (which may be different from the mailing address) of responsible official
to whom payment is to be sent, (vi) other substantiating documentation or information
as may reasonably be required by DISTRIBUTOR from time to time, and (vii) in such

5



4.7.
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a form so as to meet local tax requirements to ensure deductibility and tax recovery,
where applicable. Supplier agrees to separately identify on the invoice the taxable
and non-taxable purchases, the types of tax, the applicable tax rate, the amount of tax
charged and the taxing authorities.

Purchase Orders. Delivery of Licensed Products and/or Maintenance and Support will
be initiated by a Purchase Order issued to Supplier by DISTRIBUTOR and sent to the
appropriate address as directed by the Supplier. Each Purchase Order shall include:
(i) reference to this Agreement; (ii) unit quantity and price; (iii) shipping destination;
(iv) delivery date; (v) DISTRIBUTOR’s DISTRIBUTOR certificate number; and (vi)
other instructions or requirements pertinent to the Purchase Order. Each Purchase
Order referencing this Agreement shall be subject to and be governed by the terms of
this Agreement and all valid amendments made to this Agreement from time to time.
Order Acknowledgment. Unless Supplier gives DISTRIBUTOR notice of its
objections to any Purchase Order within five (5) business days after DISTRIBUTOR
submits the Purchase Order to Supplier, the Purchase Order will be deemed
acknowledged and accepted by Supplier and Supplier will be bound by the terms and
conditions of the Purchase Order regardless of whether Supplier acknowledges or
otherwise signs the Purchase Order.

Changes and Returns for Credit. DISTRIBUTOR may, without charge or cost,
postpone, decrease, increase, or cancel any Purchase Order by notice to Supplier any
time prior to the delivery date. If a Customer cancels its order for Licensed Product
after the respective delivery date by Supplier but prior to installation of the Licensed
Product, DISTRIBUTOR may, without charge or cost, cancel the applicable Purchase
Order.

Title and Risk of Loss. Supplier’s delivery of the Licensed Products to DISTRIBUTOR
or Customer shall be Delivered Duty Paid. Supplier agrees that DISTRIBUTOR will
deal directly with Supplier on any claims for loss or damage and that DISTRIBUTOR
shall not be required to assert any claims for loss or damage against the common
carrier or insurers involved.

Delivery to Customer. Delivery in all cases will be direct from Supplier to Customer
based on orders placed by DISTRIBUTOR to Supplier. In no event will
DISTRIBUTOR take delivery of or hold inventory for Supplier.

Product Changes. Supplier reserves the right, in its sole discretion, without need for
prior notice and without incurring any liability to DISTRIBUTOR, to alter the
specifications, features and functions for any Licensed Product(s) and/or discontinue
the development of any new product, whether or not such product has been announced
publicly. However, Supplier shall use commercially reasonable efforts to provide
DISTRIBUTOR with a minimum of thirty (30) days’ written notice in the event
Supplier decides to (a) discontinue any Licensed Product(s) in some or all markets or
through some or all channels of distribution, or (b) commence the distribution of new
products having features which make any Licensed Product(s) wholly or partially
obsolete or incompatible with the DISTRIBUTOR Services, whether or not
DISTRIBUTOR is granted any distribution rights in respect of such new products.
Supplier shall use commercially reasonable efforts to fill all accepted orders from
DISTRIBUTOR for any such altered or discontinued Licensed Product(s).
DISTRIBUTOR may cancel any orders for such altered or discontinued Product(s)
without liability.

Marketing Materials. Supplier will promptly provide DISTRIBUTOR with such
marketing and technical information concerning the Software as Supplier makes
generally available to its other DISTRIBUTORs. Supplier will provide to
DISTRIBUTOR a reasonable quantity of brochures, marketing materials, advertising
literature, and promotional information, in English, for the Licensed Products which
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Supplier deems appropriate for the promotion and distribution of the Licensed
Products in the Territory.

MAINTENANCE AND SUPPORT

Supplier shall be responsible for all end-user maintenance and support.
DISTRIBUTOR may sell Supplier’s standard maintenance and support products and
services and will be compensated as is more fully described in Exhibit B. Supplier
shall provide the support representatives of DISTRIBUTOR, the Reseller, and Third
Party Service Providers with a reasonable amount of training and training materials
as is mutually agreed necessary to perform their duties related to marketing, sales
and support for the Licensed Products.

WARRANTIES
Intellectual Property Warranty. Supplier represents and warrants that:

(a) Supplier has full power and authority to grant DISTRIBUTOR the rights
granted herein including without limitation, the right to use, display,
perform and distribute each Licensed Product to the extent set forth in
this Agreement, and that each Licensed Product is free of any and all
restrictions, settlements, judgments or adverse claims;

(b) Supplier has obtained all necessary licenses for DISTRIBUTOR and
DISTRIBUTOR’s Customers to any Third Party Technology (including
without limitation, all Open Source and freeware licenses) included in
each Licensed Product;

(¢) Supplier has complied with and shall continue to comply with all third
party licenses (including, without limitation, all Open Source and freeware
licenses) associated with any Third Party Technology included in each
Licensed Product;

(d) to the extent any Third Party Technology is included in the Licensed
Product, DISTRIBUTOR’s redistribution of such Licensed Product as
provided by Supplier will not be in conflict with any third party license
requirements or third party Intellectual Property Rights and will satisfy
all conditions on use, modification or distribution of any Third Party
Technology without the need for any additional, unanticipated action or
license fees on DISTRIBUTOR’s part;

(e) DISTRIBUTOR does not and will not need to procure any rights or licenses
to any patents or other third party intellectual property rights to use, sell,
offer to sell, import, display, perform or distribute the Licensed Product as
intended herein;

(f) the Licensed Product does not constitute and will not constitute a misuse
or misappropriation of the trade secrets of any third party;

(g) any Trademarks on the Licensed Product and/or its packaging do not
infringe any third party trademark rights;

(h) the Licensed Product and the use thereof does not infringe on any patent,
copyright, trade secret or other proprietary right of any third party and
that Supplier is not aware of any facts upon which such a claim for
infringement or misappropriation could be based;

(i) the Licensed Product will not (i) contain lock out devices or have any virus,
disabling device, time bomb, trojan horse, back door or any other harmful
component, (ii) replicate, transmit or activate itself without control of a
person operating the computing equipment on which it resides, (iii) alter,
damage or erase any data or other computer programs without control of
a person operating the computing equipment on which it resides or (iv)
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contain any code, key, node lock, time-out or other function whether
implemented by electronic, mechanical or other means which restricts or
may restrict use or access to programs or data based on residency on a
specific hardware configuration, frequency or duration of use, or other
limiting criteria; and

() if Supplier breaches any provision of this Section 6.1, DISTRIBUTOR may
immediately terminate this Agreement in whole or in part and may
immediately cancel any unfilled Purchase Orders without liability, such
remedies being in addition to any other remedies provide by this
Agreement, or otherwise available to DISTRIBUTOR under law or equity.

(k) The exclusive remedy of DISTRIBUTOR for any breach of clauses (e) or
(h) is indemnification under Section 7.2.

6.2.  Warranty Disclaimer. EXCEPT AS EXPRESSLY PROVIDED HEREIN, SUPPLIER
MAKES NO OTHER WARRANTIES, EITHER EXPRESS OR IMPLIED,
REGARDING THE LICENSED PRODUCT, ITS MERCHANTABILITY OR ITS
FITNESS FOR ANY PARTICULAR PURPOSE.

T Indemnification

7.1.  General Indemnity. To the maximum extent permitted by law, Supplier will defend,
indemnify, protect and hold harmless DISTRIBUTOR, its Customers, its officers,
directors, employees, agents, Affiliates from and against any and all claims, losses,
liens, demands, attorneys’ fees, damages, liabilities, costs, expenses, obligations,
causes of action, or suits, (collectively “Claims”) by a third party, from third party
Claims that are caused by, arise out of, or are connected in any way with:

(a) any act or omission, whether active or passive and whether actual or
alleged, or willful misconduct of Supplier or its personnel;

(b) the breach of this Agreement by Supplier or its personnel of any of its
contractual obligations, covenants, undertakings or promises under this
Agreement; or

(c) property loss, damage, personal injury or death, sustained by or by any of
Supplier’s personnel.

7o Infringement Indemnification.

(a) Supplier shall defend, indemnify and hold harmless DISTRIBUTOR, its
Customers, its officers, directors, employees, agents, affiliates (collectively
“Indemnities”) from any claim, suit or proceeding alleging that: i) the
Licensed Product, or any portion thereof, ii) a Supplier Mark, or iii) a
combination of the Licensed Product with an DISTRIBUTOR Service or
DISTRIBUTOR product where such combination is intended by the very
nature of this Agreement, constitutes an unauthorized use,
misappropriation or infringement of any third party’s patent, copyright,
trademark, trade name, or other intellectual property right (collectively
“IP Claim”). Without limiting the generality of the foregoing, Supplier will
pay all liabilities, losses, damages, judgments, costs and expenses
(including reasonable attorneys’ fees and expert witness fees) incurred by
Indemnities with respect to any such IP Claim, any award in connection
with, arising from or with respect to any such IP Claim, and any agreed to
settlement of any such IP Claim.

(b) If the use, sale, combination or importation of the Licensed Product is
enjoined (“Infringing Product”), Supplier shall, at its sole expense and with
DISTRIBUTOR’s prior written consent not to be unreasonably withheld :

1) procure for DISTRIBUTOR and Customer the right to continue using or
combining the Infringing Product; ii) replace the Infringing Product with
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7.3.

a non-infringing version of equivalent function and performance; iii)
modify the Infringing Product to be non-infringing without detracting from
function or performance; or (iv) if the foregoing is not commercially
practicable, refund the purchase price of the Infringing Product in which
case DISTRIBUTOR shall discontinue its use thereof.

(¢) DISTRIBUTOR will give Supplier prompt notice of any IP Claim. If
Supplier assumes defense of such IP Claim without reservation of rights,
DISTRIBUTOR will provide Supplier the authority, information and
reasonable assistance (at Supplier’s expense) necessary to defend.
Supplier will control defense, and DISTRIBUTOR will not settle such 1P
Claim without Supplier’s consent, not to be unreasonably withheld.
Should Supplier not diligently pursue resolution of such IP Claim or fails
to provide DISTRIBUTOR with reasonable assurance that it will
diligently pursue resolution, then DISTRIBUTOR may, without in any
way limiting its other rights and remedies, defend the claim and collect all
costs of doing so from Supplier. Any settlement or compromise Supplier
desires to enter into will be subject to DISTRIBUTOR’s prior approval.
DISTRIBUTOR and any other indemnitee may, in its or their discretion,
participate in the defense of such IP Claim at its or their own expense.

(d) Notwithstanding the foregoing, Supplier will have no responsibility for IP
Claims arising from 1) unauthorized modifications of the Licensed Product
made by DISTRIBUTOR if such IP Claim would not have arisen but for
such modifications, or ii) use of the Licensed Product in combination with
any equipment, software or services not provided by Supplier or
DISTRIBUTOR, provided such IP Claim would not have arisen but for the
combination and where the combination is not reasonably inferable from
the nature of the Licensed Product, any statement of work to this
Agreement, or Supplier’s specifications, written designs or Documentation.

Additional Warranty and Indemnification by DISTRIBUTOR. DISTRIBUTOR
warrants that all advertising and promotional documentation related to Licensed
Products made by or for DISTRIBUTOR shall be accurate and made in a professional
manner. DISTRIBUTOR agrees to indemnify, defend and hold Supplier (including its
shareholders, directors, officers, agents and employees, successors and assigns)
harmless from any claims, loss, liability, judgment, damages and any other expense
of any kind (inclusive of Supplier’s attorneys’ fees and costs) arising out of (i) any
breach by DISTRIBUTOR or its representatives or agents of any of its warranties or
representations set forth in this Agreement; (ii) misrepresentations of
DISTRIBUTOR’s employees or agents with respect to the Licensed Products; and/or
(iii) the acts or omissions of DISTRIBUTOR, its representatives and agents in
distributing, promoting and/or marketing the Licensed Products.

LIMITATION OF LIABILITY

IN NO EVENT SHALL EITHER PARTY HAVE ANY LIABILITY TO THE OTHER
UNDER CONTRACT, WARRANTY, INDEMNIFICATION, TORT, STATUTE OR
ANY OTHER LEGAL THEORY FOR: (i) ANY INDIRECT, INCIDENTAL, SPECIAL,
EXEMPLARY OR CONSEQUENTIAL DAMAGES RESULTING FROM THE USE
OF THE LICENSED PRODUCT(S) OR FOR ANY RELATED SERVICES SUCH AS
MAINTENANCE AND SUPPORT, OR THE FAILURE OF THE LICENSED
PRODUCT(S) TO PERFORM, OR FOR ANY OTHER REASON OR ARISING
UNDER ANY CAUSE OF ACTION, EVEN IF SUPPLIER HAS BEEN ADVISED OF
THE POSSIBILITY OF SUCH DAMAGES; OR (i) CUMULATIVE DAMAGES IN
EXCESS OF THE AMOUNT BECOMING DUE AND PAYABLE HEREUNDER BY

9



9.1.

9.2.

9.4.

10.

DISTRIBUTOR TO SUPPLIER DURING THE TWELVE (12) MONTHS
PRECEDING THE ACCRUAL OF ANY CLAIM THAT COULD EXCEED THIS CAP
(THE “CAP”). NOTWITHSTANDING THE PREVIOUS SENTENCE, HOWEVER,
THAT THE LIMITATION OF SECTION 8(ii) SHALL NOT APPLY TO ANY BREACH
OF SUPPLIER'S INFRINGEMENT INDEMNIFICATION OBLIGATIONS SET
FORTH IN SECTION 7.2.

CONFIDENTIALITY

Confidential Information. Each Party hereby agrees that it will not use or disclose any
Confidential Information received from the other Party other than as expressly
permitted under the terms of the Agreement or as expressly authorized in writing by
the other Party. Each Party will use the same degree of care to protect the other
Party’s Confidential Information as it uses to protect its own confidential information
of like nature, but in no circumstances less than reasonable care. Neither Party will
disclose the other Party’s Confidential Information to any person or entity other than
its officers, principals, employees and subcontractors who need access to such
Confidential Information in order to effect the intent of the Agreement and who are
bound by confidentiality terms no less restrictive than those in the Agreement.
Exceptions. The restrictions set forth in Section 9.1 will not apply to any Confidential
Information that the Receiving Party can demonstrate (a) was known to it prior to its
disclosure by the Disclosing Party; (b)is or becomes publicly known through no
wrongful act of the Receiving Party; (¢c) has been rightfully received from a third party
authorized to make such disclosure without restriction; (d) is independently developed
by the Receiving Party; (e) has been approved for release by the Disclosing Party’s
prior written authorization; or (f) has been disclosed by court order or as otherwise
required by law, provided that the Party required to disclose the information provides
prompt advance notice thereof, to the extent practicable, to enable the Disclosing
Party to seek a protective order or otherwise prevent such disclosure.

Injunctive Relief. The Parties agree that a breach of Section 9.1 may cause irreparable
damage which money cannot satisfactorily remedy and therefore, the Parties agree
that in addition to any other remedies available at law or hereunder, the Disclosing
Party will be entitled to seek injunctive relief for any threatened or actual disclosure
by the Receiving Party without posting bond or other security.

TERM AND TERMINATION

10.1. Term. This Agreement shall commence on the Effective Date and shall continue in

force for a term of one (1) year unless earlier terminated under the provisions of this
Section 10. The Parties may, but neither Party is under any obligation to, renew this
Agreement for additional one (1) year terms by mutual written agreement prior to the
expiration of the then-current term.

10.2. Termination for Cause.

(a) If either Party defaults in the performance of any provisions of this Agreement,
then the non-defaulting Party may give written notice to the defaulting Party
that if the default is not cured within thirty (30) days, the Agreement may be
terminated by the non-defaulting Party upon delivering a second written
notice to the other Party, which termination shall be effective upon delivery of
such second notice.

(b) Either Party may terminate this Agreement upon ten (10) days advance
written notice to the other Party, (i) upon the institution by or against the other
Party of insolvency, receivership or bankruptcy proceedings or any other
proceedings for the settlement of its debts that is not cured within thirty (30)
days of such institution, (ii) upon the other Party’s making an assignment for
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10.3.

10.4.

10.5.

11.
11.1.

11.2.

11.3:

the benefit of creditors, (iii) upon the other Party’s dissolution, or (iv) upon the

sale, transfer, hypothecation or other disposition of fifty percent (50%) or more

of the stock or ownership of the other Party.
Termination for Convenience. Either Party may terminate the Agreement without
need for assignment of any cause upon at least ninety (90) days’ prior written notice.
Effect of Termination. Notwithstanding any termination or expiration of this
Agreement, DISTRIBUTOR shall have the perpetual right to continue to use the
Licensed Products to support existing Customers and all licenses granted to
DISTRIBUTOR or Customers for use of the Licensed Product shall survive according
to the terms of Supplier’s applicable end user license agreement. Supplier agrees that
(i) DISTRIBUTOR shall be permitted to distribute copies of the Licensed Product
which were delivered to DISTRIBUTOR’s distribution channels prior to the effective
date of termination; (ii) Supplier will continue to honor any Purchase Orders for
Customer quotations that DISTRIBUTOR has outstanding as of the termination or
expiration of this Agreement; and (iii) Supplier will continue to provide Maintenance
and Support to DISTRIBUTOR under the terms of this Agreement, so that
DISTRIBUTOR may continue to support all existing Customers after termination or
expiration of this Agreement.
Survival of Certain Terms. The following sections shall survive the termination or
expiration of this Agreement: Section 1 (Definitions), Section 2 (Rights Granted),
Section 5 (Maintenance and Support), Section 6 (Warranties), Section 7
(Indemnification), Section 8 (Limitation of Liability), Section 9 (Confidentiality),
Section 10 (Term and Termination) and Section 11 (General Provisions).

GENERAL PROVISIONS

Foreign Corrupt Practices Act. In conformity with the United States Foreign Corrupt
Practices Act as well as other global anti-corruption laws, DISTRIBUTOR and its
employees and agents shall not directly or indirectly make an offer, payment, promise
to pay, or authorize payment, or offer a gift, promise to give, or authorize the giving
of anything of value for the purpose of influencing an act or decision of an official of
any government within the Territory or the United States Government (including a
decision not to act) or inducing such a person to use his influence to affect any such
governmental act or decision in order to assist Supplier in obtaining, retaining or
directing any such business.

Export Controls. The Parties acknowledge that the exportation of the Licensed
Product(s), Software, Documentation, and related technical data is subject to
compliance with export laws including without limitation the United States Bureau
of Industry and Security’s Export Administration Regulations and the regulations of
any other United States government agency, or those of any other country in the
Territory, which restrict exports, re-exports and release of the Licensed Products,
Software, Documentation, and their related technical data. The Parties will comply
with all applicable export laws. The foregoing does not, and shall not be construed, to
imply any rights on the part of DISTRIBUTOR outside the Territory.

No Assignment. Supplier shall not delegate its duties nor assign its rights or
obligations under this Agreement by operation of law or otherwise without
DISTRIBUTOR’s prior written consent. Any attempted delegation or assignment by
Supplier without such consent shall be void. The parties understand that
DISTRIBUTOR may spin-off or sell business unit(s) during the term of this
Agreement. Supplier agrees that DISTRIBUTOR may transfer licenses purchased
under this Amendment to a third party acquiring such business unit(s) at no charge
to DISTRIBUTOR. Supplier will continue to provide maintenance and support for as
long as DISTRIBUTOR or Customer continues to pay for such maintenance and
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11.4.

11.8.

116

11:7:

11.8.

support under the terms of this Agreement. Such third party will be considered an
Authorized User under this Agreement until such time as Supplier negotiates and
executes a separate Agreement with the third party covering the transferred licenses.
Choice of Law. This Agreement shall be interpreted and governed by the laws of the
State of New York, USA, without giving effect to that State’s choice of law rules.
Supplier and DISTRIBUTOR expressly agree that the United Nations Convention on
Contracts for the International Sale of Goods will not apply to this Agreement or to
the transactions processed under this Agreement.

Compliance with Applicable Law. Each Party shall comply with all applicable law in
its performance under this Agreement. DISTRIBUTOR will not be responsible for
monitoring Supplier’s nor Subcontractor’s compliance with any applicable laws.
Headings. The section captions and headings used in this Agreement are for reference
only, and are not to be construed in any way as terms or be used to interpret the
provisions of this Agreement.

Non-Restrictive Relationships. Nothing in this Agreement shall be construed so as to
preclude DISTRIBUTOR from independently developing or from acquiring,
marketing or providing similar products or services that may perform the same or
similar functions as the Licensed Products and/or Maintenance and Support.
Notices. All notices permitted or required under this Agreement will be in writing

addressed to the receiving Party’s designated recipient set out below, or to such other
address as the recipient may designate by notice given in accordance with this Section.
Any such notice may be delivered by hand, by overnight courier or by first class pre-paid
letter, and will be deemed to have been received: (i) at the time of delivery if delivered
by hand; (ii) if delivered by overnight courier, 24 hours after the date of delivery to
courier with evidence of delivery from the courier; (iii) if delivered by first class mail,
three (3) business days after the date of mailing. Notices may also be delivered as fully
scanned images sent via email and will be validly given upon oral, electronic or written
confirmation of receipt.

L1.5

11.70.

11.11.

11.12.

For DISTRIBUTOR:

For Supplier:

Publicity. Except as provided herein, each Party agrees not to publicize or disclose the
existence or terms of this Agreement to any third party without the prior written
consent of the other except as required by law. In particular, no press releases
(including postings on the internet) shall be made without the mutual written consent
of each Party. Notwithstanding the foregoing, DISTRIBUTOR may use Supplier’s
name and identification of this Agreement, including the basic nature of the
relationship between the parties under this Agreement, in DISTRIBUTOR’s
promotional and marketing materials and in DISTRIBUTOR’s oral or visual
presentations to third parties, all of which may include print, internet, radio, cable,
and broadcast mediums.

Reference to Days. All references in this Agreement to “days” will, unless otherwise
specified, mean calendar days.

Severability. If any term or provision of this Agreement is held to be illegal or
unenforceable, the validity or enforceability of the remainder of this Agreement shall
not be affected. In such event, the Parties will negotiate a valid, enforceable substitute
provision that most nearly effects the Parties’ original intent in entering into this
Agreement or provide an equitable adjustment in the event no such provision can be
added.

Waiver. Neither Party’s failure to exercise or delay in exercising any of its rights under
this Agreement shall constitute or be deemed to constitute a waiver, forfeiture, or
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11.13.

modification of such rights. Waiver of a breach of this Agreement shall not be deemed
a waiver of any future breach. Any waiver must be in writing and signed by each
Party’s representative.

Force Majeure. Nonperformance of either party will be excused to the extent that
Party’s performance is rendered impossible by an act of God, or other cause beyond
the Party’s reasonable control including earthquake, fire, flood, war, embargo, riot or
an unforeseeable intervention of a government authority where the failure to perform
is beyond the control and not caused by the negligence of the non-performing Party
which causes complete business interruption for a period of two (2) or more business
days. The non-performing Party shall give prompt notice of the delaying event with
an estimate of its duration and make reasonable efforts to perform. Should such a
force majeure event last more than fourteen (14) calendar days, DISTRIBUTOR may
by written notice to Supplier terminate this Agreement and/or any or all Purchase
Order(s).

11.14.Dispute Resolution. In the event of disagreement with respect to any aspect of this
Agreement, the Parties agree to discuss in good-faith to reach an amicable resolution,
and to escalate such resolution process to the appropriate members of their respective
management organization who have the power and authority to achieve a successful
resolution. Before either Party commences an action, other than for an injunction or
restraining or protective order, against the other Party, it shall give written notice to
the other party of its intention to file such action, and the senior management of the
Parties then shall meet in good faith to resolve the dispute by an alternative dispute
resolution method such as non-binding mediation.

11.15.

11.16.

11.17.

11.18.

U.S. Government Rights. Commercial software and commercial computer software
documentation is provided to United States Government agencies in accordance with
the terms of this Agreement, FAR 12.212 and DFARS 227.7202. For Commercial
Technical Data the restrictions set forth in FAR 12.211 and for DoD agencies DFARS
252.227-7015 shall also apply.

Counterparts. This Agreement may be executed in several counterparts, each of which
will be considered an original. All counterparts together will constitute the fully
executed Agreement. A facsimile of an original signature transmitted to the other
Party is effective as if the original signature was sent to the other Party. The Parties
agree that this Agreement will be considered fully executed when both Parties have
provided a facsimile of the Agreement containing a signed signature page to the other
Party. Each Party agrees that it will, upon request, immediately send to the other, by
overnight courier, an original of the signed counterpart of the Agreement that was
provided by facsimile.

Entire Agreement. This Agreement, together will all exhibits hereto, constitutes the
entire agreement between DISTRIBUTOR and Supplier and supersedes all prior or
contemporaneous communications, representations, and agreements, whether oral or
written, regarding the subject matter of this Agreement. No modifications of, or
amendments to, the terms of this Agreement shall be valid unless in writing and
signed by an authorized representative of each Party.

Exhibits. This Agreement has the following Exhibits which are incorporated herein
by reference, and form an integral part hereof:

Exhibit A: Licensed Products, Documentation, Technology and Territory
Exhibit B: DISTRIBUTOR Pricing
Exhibit C: Supplier List Pricing

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their
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duly authorized representatives as of the Effective Date stated above.

Supplier, Inc. DISTRIBUTOR
Byl ByZ

Name: Name:

Title: Title:
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